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In recent years, charities have found it 
increasingly difficult to attract quality 
charity Trustees to sit on their boards.

There has been a tendency to blame the 
new regulatory environment for putting
people off acting as charity Trustees, but this
is not entirely fair. As a regulator, the Office
of the Scottish Charity Regulator (OSCR) 
is committed to the principles of good 
regulation, namely proportionality, 
accountability, consistency, transparency
and targeting. Our experience to date 
has shown that OSCR does not take a

heavy-handed approach to regulating 
charity Trustees, and will always try to work
with them to resolve issues.

GET THE RIGHT STRUCTURE
Generally, people are as willing to help 
charities now as they have ever been. It is 
up to existing charity Trustees to make sure
that incoming Trustees are comfortable and,
to that end, we recommend that they look 
at the following areas:

Firstly, they should ensure that the charity’s
purposes, and the activities it intends 
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carrying out to further those purposes, are
absolutely clear. This will ensure that new
charity Trustees understand exactly what a
charity is trying to achieve and how it plans
to go about it.

Secondly, existing Trustees should ensure
that their charity’s constitution provides the
correct level of protection for its Trustees.
Charities which enter into contracts should
always consider incorporation as a limited
company in order to protect their Trustees
from personal liability.

Thirdly, existing charity Trustees should 
ensure that their body collectively has the
right mix of skills and experience to run the
charity. Enthusiasm alone is not enough.
The charity must be run as a business.

Fourthly, existing charity Trustees 
must encourage any new Trustee to take 
ownership of the charity, and should ensure
that all charity Trustees receive appropriate
training and are regularly reviewed on their
performance. They should also frequently
review the skills mix on the board and 
implement a programme of retirement and
renewal so that fresh ideas are constantly
being made available to the board. There
should be no long-service medals for 
charity Trustees.

WHO MIGHT HELP?
It is always worth asking funders whether
they have any volunteers, and banks are also
prepared to help with the appointment of
charity Trustees from time to time.

A number of companies now encourage
their employees to serve on local charity
committees as part of their corporate 
citizenship responsibility, and these 
should not be overlooked.

Provided the cause is good and the 
governance structure is sound, it should 
be possible to attract new Trustees.  

PAYMENTS TO TRUSTEES
Sections 67 and 68 of the Charities and
Trustee Investment (Scotland) Act 2005
(the 2005 Act) deal with charity Trustee
remuneration. “Remuneration” includes
any payments made to a Trustee (other
than reasonable expenses) and any 
payment made to a person connected to
that Trustee, such as a spouse, child or
the Trustee’s own business or any other
company with which he is connected.

Charity Trustees and people connected
with them must not be remunerated
from charitable funds unless certain
conditions are met:  

• The payment must be for services 
actually rendered. 

• It must be reasonable in the 
circumstances.  

• The payment must be made under 
a written service contract between 
the charity and the Trustee or 
connected person (and the Trustee 

should not be part of the meeting at 
which the charity agrees to enter into 
that contract).  

• Fewer than half of the Trustees are 
allowed to be remunerated.

• It must be considered to be in the 
interests of the charity for these 
services to be provided by the charity 
Trustee or connected person.

The above conditions are obligatory 
requirements under the 2005 Act, and
apply in addition to any other relevant
provisions in the charity’s constitution.

A final note of caution: be careful in 
assessing who are to be considered
“Trustees” of a charity. The law says that
anyone having “overall management and
control of the charity” is a Trustee, and
this can include someone who has not
been formally appointed as a Trustee 
if, in fact, he or she is exercising 
management and control.



The Office of the Scottish Charity Regulator
(OSCR) has a duty to review charities 
registered with it from time to time, and to 
remove from the register any charity which
no longer meets the statutory requirements.
The purpose of this “Rolling Review” is 
not to assess how well a charity is run or 
to review its financial viability. Its purpose 
is solely to assess whether the charity meets
the “charity test”, i.e. that it has charitable
purposes as set out in Section 7 of the 
Charities and Trustee Investment (Scotland)
Act 2005 (the 2005 Act) and it can show
that it provides public benefit.

OSCR has begun its Rolling Review of the
23,500 or so charities registered with it, and
in October 2008 published the findings of
phase 1a. It found that 26 of the 30 charities
assessed met the charity test, but four 
independent schools were found not 
to provide public benefit.  

The next phase of the Rolling Review is 
underway, with OSCR continuing to take 
a risk-based approach to the selection of
charities it is to review, including fee-
charging charities and membership 
organisations, although a few random 

charities will also be selected. OSCR has 
indicated that it is now also interested in 
reviewing charities which have had two or
more years of zero income or expenditure
recorded in their accounts, and it is thought
that umbrella or parent charities will be a
specific target.  

WILL WE BE NEXT?
Unsurprisingly, this batch-based approach
to review is proving too slow and costly for
OSCR to continue. Proposals for a revised
OSCR reporting regime are to be put out 
for consultation this year and are expected
to include much greater use of the annual 
return and Trustees’ Report in the annual
accounts as a monitoring mechanism. It’s
possible that the Trustees’ Report will have
to include a statement on how the charity
provides “public benefit” and will almost
certainly require more detail on a charity’s
activities throughout the accounting year.   

HOW TO PREPARE
Although the new proposals are unlikely 
to be brought in until 2011, it is important
to start getting your charity into shape now.
A good starting point is to ensure that your
constitution complies with the 2005 Act,

with its definitions of “charity/charitable”
and the purposes which it sets out. In 
addition, your dissolution clause should 
be clear and state that assets will be applied
for charitable purposes when the charity is
wound up. You will also have to start making
it transparent in your Trustees’ Report that
the activities your charity carries out 
in furtherance of your charitable purposes
are such that the charity provides a public
benefit. Regard will have to be had to any
barriers to accessing the benefit your charity
provides (e.g. fees) and any private benefit
enjoyed by members of the charity.

WHAT IF WE DON’T MEET THE
CHARITY TEST?
OSCR prides itself on being a proportionate
regulator. You will be given time to make 
an action plan and to put things right and,
with the appropriate advice, there’s every
chance you’ll meet the test and remain on
the register. Even if your charity fails the test
and is removed from the register, you will
still be liable to account to OSCR for the
former charity’s assets, proving that removal
from the register is not an easy way out.

OSCR’S 
ROLLING REVIEW



Much has been written recently about the
decision of the Office of the Scottish Charity
Regulator (OSCR) in its most recent rolling
review about whether independent schools
pass the charity test. Gordonstoun, one 
of the most expensive boarding schools 
in Scotland, passed the charity test, whilst
Hutchison’s Grammar School in Glasgow
failed despite its fees being significantly
lower; a decision which, on the face of it,
seemed odd.  

However, on detailed reading of the report, 
it becomes clear that what really matters for
schools that wish to pass the charity test in
Scotland is that there must be sufficient
means-tested access arrangements in place
to enable pupils who would not otherwise be
able to afford the fees to attend the schools.

On the face of it, Scottish independent
schools might now think that they have 
a clear route map setting out the action
which they will need to take if they intend
to pass the Scottish charity test and retain
the tax benefits that this status gives them.  
Unfortunately, this is not the case.

The Income Tax and Capital Gains Tax 
reliefs that charities enjoy depend upon
them being recognised as charities by Her
Majesty’s Revenue and Customs (HMRC),
and, in determining whether or not an 
organisation is charitable, HMRC use the
English charity test. Therefore, a Scottish 
independent school that wishes to benefit
from the tax break which it currently enjoys
will, in future, need to pass the English
charity test.

The Charity Commission in England has just
published guidance on public benefit and fee
charging. On comparing this guidance with
the recent Scottish rolling review report, 

it seems that the tests may not now be the
same. As such, it may be possible for schools
that are not on the Scottish Charity register
to continue to benefit from these reliefs. 

The Charity Commission has made it 
clear that, where fees are set at such a 
level as to exclude people in poverty, 
then the Commission will expect benefit 
to be available in some other material way. 
Relieving the state of the burden of educating
pupils is not enough. However more weight
may be given to other benefits provided by
the school to the public in general.

It should be remembered that the English
Charity Commission hasn’t reviewed any
schools in preparing this report, but no
doubt this will follow. It should also be 
remembered that the English Guidance is 
a statement on the law that existed in Scotland
before we had our own new definition of
“charity” north of the border. The four 
independent schools that failed the test 
at the rolling review had previously been
deemed to have passed the English 
charity test.

Rates relief in Scotland is a more complex
area and depends on the policy of the
Council where an organisation occupies
property. It is possible for non-charitable
educational institutions to receive rates relief.

In conclusion, we would advise independent
schools that are reviewing their practices in
order to meet the Scottish charity test in the
light of the recent rolling review paper to 
remember that there is another equally 
important test south of the border. They 
will need to take into account the English
guidance as well if they are to continue 
to receive all the tax benefits they have 
enjoyed to date.

TOM MURRAY 
(HEAD OF 
CHARITIES TEAM) 

Tom Murray has a
wealth of knowledge
and experience on

legal issues facing Charities and NGOs
today. His advice is sought both by an 
increasing charity client bank from both
sides of the border and also by other firms
of solicitors seeking specialist advice. Tom
regularly lectures on the subject both here
in Scotland and in London. He is Chairman
of the British Hallmarking Council and 
a Director of Mercy Corps.

THE CHARITY TEST & INDEPENDENT
SCHOOLS – ALL IS NOT YET CLEAR

Gillespie Macandrew LLP 
5 Atholl Crescent, Edinburgh, EH3 8EJ
T: 0131 225 1677   F: 0131 225 4519
www.gillespiemacandrew.co.uk

CHRISTIAN
MELVILLE 
(PARTNER) 

Christian Melville
continues to grow 

his charity practice. His instructions 
remain diverse and range from Macmillan
Cancer Support to the Regimental Trust
of the Royal Scots Dragoon Guards.
Christian is currently engaged in advising
charity clients from North and South 
of the Border on all aspects of the new 
regulatory regime in Scotland, and how
best to approach, pragmatically, the 
demands of the OSCR. 

JOHN 
STIRLING 
(PARTNER) 

John Stirling, Partner,
is Clerk to the Royal

College of Physicians of Edinburgh. He
played a leading role in the setting up 
of Pet Blood Bank UK in 2006 and 
continues to advise it. He specialises in
contentious issues and litigation.

Gillespie Macandrew LLP is a limited liability partnership, 
registered in Scotland number SO300743. Authorised and 
regulated by the Financial Services Authority.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


